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Introduction

« EXxpectations and outcomes

« Addressing the gap

 Act affects every Construction Contract
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Purpose of the Act

Its all about

CASH FLOW
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Purpose of the Act

“As construction contracts in New South Wales
have been “notorious” for their extremely tight
profit margins... it Is essential for the financial
survival of many contractors and subcontractors
that payment for services rendered be promptly

paid and not unreasonably withheld.....

Justice McDougall

Supreme Court of New South Wales
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Process

\/

Fast Track

Kkreissonlegul

Purpose of the Act

| Convacualighs

Process

\/

Fight Is preserved
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Summary of Steps

Step 5

Step 4

Step 3

Step 2

Step 1
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Purpose of the Act

e Harsh time frames
 Penalties for not complying

e \Watch the clock
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When can you use the Act?




When you can’t use the Act
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Which side of the fence?

no room for fence sitters
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The Players

o The Claimant

e The Respondent '

]

« The ANA

e The Adjudicator
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The Documents

« Payment Claim

e Payment Schedule
 Adjudication Application
 Adjudication Response
e Determination

e Certificate
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The Documents

« Payment Claim

e Payment Schedule
 Adjudication Application
 Adjudication Response
e Determination

e Certificate
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Step 1 - The Payment Claim

Must be
Must be entitled Construction
to a Progress Contract work Reference date
Payment or related goods
and services

l ! !
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Step 1 - The Payment Claim

° Construction work

« Related goods & services
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Step 1 - The Payment Claim

e Wide definition

e (Coverage
Builders

Subcontractors
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Step 1 - The Payment Claim

e Wide definition

e (Coverage
Suppliers

Consultants
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Step 1 - The Payment Claim

Contractual date If contract
for Progress - ‘ silent, last day
Payment of month
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Step 1 - The Payment Claim

Must identify construction work |

— Commercial Outcomes -18-




Step 1 - The Payment Claim




Step 1 - The Payment Claim

Respondent Claim Is too NO us_e of

\ )

/

Common problems with Payment Claims

4 ! °

N | Amount Claim not
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Step 2 - The Payment Schedule

 Isrespondent’s reply to Payment Claim
 [sonlyrequired if Payment Claim is disputed

 Total claim is automatically payable if no
Payment Schedule

« Must be served within 10 days of Payment
Claim

Practical Advice — Commercial Outcomes -21-




Step 2 - The Payment Schedule

 must identify the Payment
Claim to which it relates

 must identify the amount that
will be paid

o must indicate the reasons If
monies are being withheld
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Step 2 - The Payment Schedule

ESSENTIAL REQUIREMENTS

e Use proper reasons
e State all reasons

e Detalls of reasons need
to be sufficient
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Step 2 - The Payment Schedule

There I1s a need for “precision and
particularity... to a degree reasonably sufficient

to apprise the parties of the real issues In

dispute..”

Palmer J

Multiplex Constructions Pty Ltd —v- Luikens
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Step 2 - The Payment Schedule

Must be served within 10 business days

I=
NO PAYMENT OR Section
Suspend .
PAYMENT SCHEDULE 17(2) Notice
THEN

|

: B N
Summary

Judgment
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Step 3 - The Adjudication Application

If claimant opts to proceed to Adjudication

ey

e must be in writing

« must be lodged with ANA within
10 business days after receiving
Payment Schedule

Practical Advice — Commercial Outcomes -26-




Step 3 - The Adjudication Application

e short response period
of 5 days

e contents

e section 20(2B)
restriction
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Step 3 - The Adjudication Application

Section 20(2B) of the Act states:

“The Respondent cannot include in the Adjudication

Response any reasons for withholding payment unless

those reasons have already been included in the Payment

Schedule provided to the claimant...”
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Step 3 - The Adjudication Application

COMMON PROBLEMS

e |nadequate reasons in

Payment Schedule

 Locked out from raising
new reasons in

Adjudication Response
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Step 4 - The Determination

The Act

1

Submissions of The
Parties ‘ Construction
Contract

(& Inspections)

L)

The Payment Claim

and Payment Schedule
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Step 4 - The Determination

e How much?
 Date payable?

e [nterest?
 Must be in writing

e Must set out reasons
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Step 4 - The Determination

PR

e Entitlement

e Jurisdictional

e Substantive
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Step 4 - The Determination

« When can the Determination be quashed?
 Brodyn decision

e \What is a Bona fide effort?
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Step 5 - Enforcement

If Respondent liable:

e |
L e
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Step 5 - Enforcement

0 Writ of Execution
° Garnish Bank Account
. Examination of Judgment Debtor

e  Statutory Demand

e Suspension
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Summary of Time frames

10 Business Days

Claimant to Respond 10 Business Days

Respondent to serve Response 5 Business Days

Adjudicator to make determination after 10 Business Days

5 Business Days
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Time frames

TIME IS OF THE ESSENCE

e Tight Deadlines
 Delays are disastrous

 Need for good
Administration
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Intrusion Into Bargain

e o

* Role of Superintendent?

e Entitlement to payment

 When are contract provisions void?
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Conclusion

e Expectations & Outcomes

 Make the Act work for you
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