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CLARITY REQUIRED FOR AGREEMENTS

In a recent decision in the NSW Supreme Court,
it has become clear that all matters leading up to
the signing of an agreement and even following
implementation, can be taken into account by the
Courts to give proper effect what the parties
intended to agree to.

Case law

On 21 March 2007, in the case of Franklins Pty
Ltd —v- Metcash Trading [2007] NSWSC 242, the
Court concluded that in order to give proper
meaning to what had been intended between the
parties, the Court needed to rectify a Supply
Agreement.

This case turned on the allegations made by
Franklins that Metcash failed to pass on

discounts and rebates under a Supply Agreement.

Franklins terminated the Supply Agreement with
Metcash and commenced proceedings against
Metcash claiming that the Supply Agreement
which had been executed by the parties, did not
represent the true agreement.

It came to light that certain representatives within
the respective companies had a different state of
mind and understanding as to some important
terms and definitions contained within the Supply
Agreement, but that these representatives did not
have the authority to and neither gave
instructions as to the drafting of the Supply
Agreement.

There was also some debate during the
proceedings which related to a possible
amendment to the executed Supply Agreement
and whether the amendment could have arisen
from conduct and discussions that had occurred
between the parties, after the Supply Agreement
had been signed.

Metcash had also prepared a power-point
presentation leading up to the negotiation of the

April 2007

Supply Agreement. There were no
contemporaneous notes of what was actually said
at the meeting, other than for the contents of the
power-point presentation as to what had been
discussed at the presentation between the parties.

In addition, “a laminated list” had been prepared
with the logos of both Metcash and Franklins
placed on it and distributed to suppliers and this
document was also taken into account by the
Court when making its decision that the Supply
Agreement should in fact be rectified. The
laminated list was deemed to properly show how
the discounts were to be calculated and dealt with,
pursuant to the Supply Agreement.

Practical issues

When embarking on discussions with a supplier,
care needs to be taken that the appropriate
representatives within an organisation are
involved in the negotiations and preparation of
the relevant agreement.

Good document management is also important in
regards to all aspects of an organisation’s dealing
with third parties so that clarity of the discussions
that have occurred between the parties can be
shown.

Generally, with there is agreement between the
parties for the provision of rebates, discounts,
allowances and any other monies due, systems
should be put in place to properly record whether
the obligations between the parties are being met.

Summary

In regards to the above case, it seems that
Franklins now intends to take further action
against Metcash in the NSW Supreme Court to
recoup the unpaid money under the rectified
Supply Agreement relating to the discounts and
rebates that allegedly have not been passed onto
Franklins.

This newsletter provides a summary and general overview only. It is not intended to be comprehensive nor does it constitute legal advice.
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